


















the plain language in Paragraph 5, which even DuPont admits is an indemnification provision,8

defines DuPont's duty.

After the Closing Date, TLD [Diamond] shall remain a Co-Applicant
under the Voluntary Remediation Agreement. TLD [Diamond] and
DuPont shall cooperate with each other in execution of documents
required by the Voluntary Remediation Agreement. However, from and
after the Closing Date (except as provided in Paragraph 12 hereof) as
between TLD [Diamond] and DuPont, DuPont shall be solely liable for
the past, current andfuture environmental condition ofthe Real Property,
including, but not limited to: (a) any obligations pursuant to the Voluntary
Remediation Agreement; (b) any obligations pursuant to the NPDES
Pennit & Consent Order; (c) any liabilities related to the off-site migration
of soil, sediment, groundwater or surface water from the Real Property;
(d) any demolition of the buildings on the Real Property; and (e) any
liabilities arising from building demolition or other actions taken pursuant
to the Voluntary Remediation Agreement or the NPDES Pennit &
Consent Order. TLD [Diamond] shall remain liable for any government
imposed fines or penalties for violations of law by TLD [Diamond]
unrelated to the environmental conditions being addressed through the
Voluntary Remediation Agreement and the NPDES Pennit & Con~ent

Order. (Emphasis Added).

DuPont expressly assumed sole liability for the past, current and future environmental

condition of the plant site. The parties also provided an illustrative list of examples of conditions

for which it would be responsible. The list was prefaced by the non-limiting language of

"including, but not limited to," emphasizing this was not a finite list of potential liability

scenarios. For example, DuPont agreed it would be solely liable for any obligations arising

under the West Virginia Voluntary Remediation Agreement. DuPont agreed it would be solely

liable for any obligations arising under the National Pollutant Discharge Elimination System

Pennit. DuPont agreed it would be solely responsible for any liabilities arising from building

demolition. DuPont agreed it would be solely responsible for any liabilities arising from actions

taken pursuant to the Voluntary Remediation Agreement or the Discharge Elimination System

8 See DuPont's Petition for Appeal at 1Q.
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Permit. DuPont even agreed it would be solely responsible for any liabilities related to off-site

migration of soil, sediment and water.

Each example of potential liability reflects an environmental condition that arose from

the plant's operations. This list demonstrates that the parties intended DuPont to be solely

responsible for any environmental liability arising from the smelter's operation, including

liability for damages caused to property and persons off-site. DuPont's express acceptance of

sole liability for off-site migration claims in Paragraph 5 demonstrates that the parties

contemplated third-party off-site contamination claims, like those in the instant litigation, to be

the precise type of claims from which Diamond needed guaranteed protection.

The plain language of the Sale Agreement, with or without the illustrative list, assigns

sole liability for all environmental conditions ofthe former zinc smelter, including off-site

contamination, to DuPont.

A. The Sale Agreement contains express language indemnifying Diamond
against any liabilities related to the past, current or future environmental
conditions of the plant site, regardless of whether DuPont took action to
include Diamond as a party.

Seizing on Paragraph 8 of the Agreement, DuPont argues that its duty to indemnify

Diamond against any judgment is only triggered in the event DuPont takes some action that

causes Diamond to be included in any judicial or administrative proceeding. Specifically,

Paragraph 8 provides:

8. DuPont shall take no action to include, or that leads any other person to
include, [Diamond] in any judicial or administrative proceeding related to a
Released Claim. If DuPont takes any such action, DuPont shall be solely liable
for the defense of [Diamond] in such proceeding and for the payment of any
judgment entered against [Diamond] in such proceeding.

Paragraph 8 of the Agreement certainly requires DuPont to be solely liable if it takes some action
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to include Diamond in a judicial or administrative proceeding. In the instant action, DuPont

brought a cross-claim against all of its co-defendants, including Diamond, for contribution. By

leveling a cross-claim against Diamond, DuPont took action to include Diamond in the trial

below and triggered its obligation to pay for the defense and any judgment entered against

Diamond.

Furthermore, regardless ofwhether DuPont brought a cross-claim against Diamond and

triggered its indemnification obligation pursuant to Paragraph 8, Paragraph 8 does not specify the

only circumstances under which DuPont may have a duty to indemnify Diamond. It does not

limit the effect of the preceding paragraphs (paragraphs 5, 6 and 7),9 which serve to transfer

9Paragraph 5 provides:

After the Closing Date, TLD [Diamond] shall remain a Co-Applicant under the Voluntary
Remediation Agreement. TLD [Diamond] and DuPont shall cooperate with each other in
execution of documents required by the Voluntary Remediation Agreement. However, from and
after the Closing Date (except as provided in Paragraph 12 hereof) as between TLD [Diamond]
and DuPont, DuPont shall be solely liablefor the past, current andfuture environmental
condition ofthe Real Property, including, but not limited to: (a) any obligations pursuant to the
Voluntary Remediation Agreement; Eb) any obligations pursuant to the NPDES Permit & Consent
Order; (c) any liabilities related to the off-site migration of soil, sediment, groundwater -or surface
water from the Real Property; (d) any demolition of the buildings on the Real Property; and (e)
any liabilities arising from building demolition or other actions taken pursuant to the Voluntary
Remediation Agreement or the NPDES Permit & Consent OrdeL TLD [Diamond] shall remain
liable for any government imposed fines or penalties for violations of law by TLD [Diamond]
unrelated to the environmental conditions being addressed through the Voluntary Remediation
Agreement and the NPDES Permit & Consent Order. (Emphasis Added).

Paragraph 6 provides:

FrolIl. and after the Closing Date, DuPont shall release TLD [Diamond], its officers. directors.
shareholders and employees from and against any and all losses, claims, demands, liabilities,
obligations, causes ofactions, damages, costs, expenses, fines or penalties (including, without
limitations, attorney and consultantfees) arising out ofthe past, current andfuture
environmental condition ofthe Real Property, including, but not limited to: (a) any obligations
pursuant to the Voluntary Remediation Agreement; (b) any obligations pursuant to the NPDES
Permit & Consent Order; (c) any liabilities related to the off-site migration of soil, sediment,
groundwater or surface water from the Real Property; (d) any demolition of the buildings on the
Real Property; and (e) any liabilities arising from building demolition or other actions taken
pursuant to the Voluntary Remediation Agreement or the NPDES Permit & Consent Order
(hereinafter collectively referred to as "Released Claims"). (Emphasis Added).
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almost all liability to DuPont. 10 Like Paragraph 8, Paragraphs 5, 6 and 7 identify instances in

whiCh DuPont will be solely liable for claims. Paragraph 8 is simply another iteration of when

DuPont must assume liability for Diamond and provides no limitations relate~ to the preceding

paragraphs and DuPont's assumption of liability.

Indeed, ifDuPont's duty of indemnification were only activated under the circumstances

articulated in Paragraph 8, then Paragraphs 5, 6 and 7 would be rendered meaningless. Such a

result is intolerable: "No part or word in [a written instrument] can be ignored, disregarded,

treated as meaningless or denied purpose and effect unless there be irreconcilable contradiction

and repugnancy." Diamond v. Parkersburg-Aetna Corp., 146 W. Va. 543, 553, 122 S.E.2d 436,

442 (1961), quoting State v. Harden, 62 W. Va. 313,58 S.E. 715 (1912). "Where the whole can

be read to give significance to each part, that reading is preferred." Fraternal Order ofPolice

Lodge Number 69 v. City ofFairmont, 196 W. Va. 97, 103,468 S.E.2d 712,718 (1996), quoting

Restatement (Second) of Contracts, Section 202 cmt. d at 88 (1981). Paragraphs 5 through 8

harmoniously and consistently identify four separate instances of DuPont's duty to indemnify

Diamond under various circumstances and should be enforced as written.

B. DuPont agreed to protect Diamond from claims arising out of the past
condition of the property, regardless ofwhether the claims were
predicated on Diamond's negligence.

Paragraph 7 provides:

DuPont shall be solely liable for all payments required by the EPA oversight fee
invoice dated August 9,2001, whether assessed against DuPont or TLD
[Diamond]. (Emphasis Added).

10 DuPont excluded from its acceptance of liability any government fines or penalties for violations of law
by TLD unrelated to the environmental conditions being addressed through the Voluntary Remediation
Agreement and the NPDES Permit & Consent Order. See Paragraph 5. This specific exclusion
demonstrates that DuPont was capable of identifying specific exceptions to the general indemnity
agreement when so inclined and that DuPont, for whatever reason, chose not to exclude liability arising
from claims of off-site contamination.
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"The rules governing the requisites and validity of contracts generally apply to contracts

of indemnity and the language of such a contract must clearly and definitely show an intention to

indemnify against a certain loss or liability, otherwise it is not a contract of indemnity. In

construing a contract of indemnity and determining the rights and liabilities ofthe parties

thereunder, the primary purpose is to ascertain and give effect to the intention ofthe parties."

Sellers v. Owens-Illinois Glass Co., 156 W. Va. 87, 191 S.E.2d 166 (1972). Although West

Virginia requires that contract language be clear and definite where a party is to be relieved form

his own negligence, West Virginia does not require an indemnity contract to contain any specific

language or magic words. The contract at issue in the instant case reflects a clear intention by

the parties to relieve Diamond of any responsibility for any past, current or future environmental

condition ofthe plant site.

Language specifically absolving the indemnitee ofnegligence or other wrongdoing is not

required or even necessary. As long as the intent of the parties is clear, West Virginia courts

have extended indemnification agreements with broad language to include situations where the

indemnitee was negligent. Id. at 96-97. For example, the Supreme Court of Appeals has upheld

and applied the indemnification language of a contract to a party found negligent even though

the language did not expressly state its intention to absolve the indemnitee from its own

negligence. Dalton v. Childress Service Corp., 189 W. Va. 428,432 S.E.2d 428 (1993); see also

Rice v. Pennsylvania R. Co., 202 F.2d 861 (2d Cir. 1953)(cited in Sellers, 156 W. Va. 87, 191

S.E.2d 166 (l972)(enforcing indemnity agreement where it was apparent indemnity would be

triggered by negligence of the indemnitee).

The Sale Agreement, as a whole, clearly contemplated DuPont would indemnify

Diamond against any claims, regardless of whether the claims were based on Diamond's
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wrongdoing. DuPont explicitly agreed to assume liability from Diamond (the term "liable"

inherently suggesting apportionment of fault) for the past environmental condition of the Real

Property. By necessity, the "past" conditions would include any conditions created by or caused

by Diamond's conduct during its ownership of the property. Furthermore, DuPont agreed to

assume liability from Diamond for off-site migration from the property, and, again, off-site

migration would include migration created by or caused by Diamond's conduct during its

ownership of the property. To now excuse DuPont from indemnifying Diamond for any past

negligent conduct (or even trespass) related to the environmental condition of the property is

tantamount to eliminating DuPont's express agreement to remain solely liable for off-site

migration from the property (regardless of whether the migration occurs via air, soil, or

otherwise).

Had DuPont wanted to exclude from its assumption of sole liability any claims predicated

on Diamond's negligence, DuPont could have done so. Indeed, DuPont excluded a category of

liabilities with its final sentence in Paragraph 5 cautioning that Diamond would remain liable for

any government imposed fines or penalties. DuPont did not, however, exclude any other

liabilities. Instead, DuPont included language that clearly and unequivocally expressed its intent

to become solely liable for and to release Diamond from the past, current or future environmental

conditions of the property. DuPont should not be allowed to now reallocate the risks of the

contract by adding a new exclusion of "except when Diamond is negligent."

c. DuPont assumed sole liability for past, present and future environmental
conditions, which includes off-site releases of dust and other byproducts
during and after plant operations.

Contrary to the broad language of the Sale Agreement to which it previously agreed,

DuPont now seeks a narrow interpretation of the indemnification clause by arguing that because
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the non-exclusive list ofexamples in Paragraph 5 did not specifically provide that DuPont would

assume liability for "the airborne transmission of certain chemical byproducts or the zinc

smelting property," any such liability falls outside the indemnification agreement. DuPont

mistakenly asserts that because plaintiffs' claims do not relate to the migration of soil, sediment

or water, it is excused from an indemnifying Diamond against the plaintiffs' claims. Not only

does DuPont erroneously represent the nature of plaintiffs' claims in this action, but DuPont also

ignores the plain language of the indemnification agreement.

DuPont erroneously claims that plaintiffs' claims are based solely "on the airborne

transmission ofcertain chemical byproducts of the zinc smelting process that formerly occurred

on the property." Not only did plaintiffs present evidence that the class area was contaminated

by emissions from the smelter from 1931 to 1970, when Diamond began secondary smelting, but

plaintiffs also presented substantial evidence that the class area had been continuously

contaminated by the enormous waste pile. Dr. Brown testified that there were two primary

sources of contamination at the smelter: the smelter itself and the pile. (T.R.2547-2548). The

pile, consisting of dustll containing fine metal particles, was "nearly a continuous source of dust

over the whole time that the pile was there." (T.R.2547). While Dr. MacIntosh only modeled

the emissions from the smelting, he agreed that the waste pile and dust contributed to the

contamination in the class area. (T.R. 1415 - 18). Plaintiffs presented evidence that air samples,

which were contaminated with soil and dust from the site, were taken at the perimeter ofthe site

in 1998 and 2001 and exceeded regulatory guidelines for the presence of arsenic, cadmium and

lead. (T.R. 1462- 71).

1. The "off-site migration" illustration does not limit DuPont's liabilities
for past, present and future environmental conditions.

11 "Dust" is defined as "fine particles of matter (as of earth)" by Merriam-Webster Online Dictionary.
Retrieved July 15, 2008, from http://www.merriam-webster.com/dictionary/dust.
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Even if DuPonfs representations concerning plaintiffs' claims were accurate, DuPont

would still be responsible under the agreement. First, the phrase "but not limited to" "requires a

broad interpretation." In the Matter ofthe Welfare ofM M, 561 N.W.2d 528,529 (Minn. App.

1997).12 DuPonf s liability is "not limited to" the liability scenarios listed in Paragraph 5(c).

Although the parties agreed that DuPonfs liabilities would include "liabilities related to the off-

site migration of soil, sediment, groundwater or surface water from the Real Property," DuPont's

liabilities would not be limited only to liability for off-site migration of soil, sediment,

groundwater or surface water.

DuPont argues that the parties intentionally omitted "air" in the "off-site migration

clause," and therefore it is excused from responsibility for any air pollution that occurred during

the planfs operation. The absence of the word "air" does not change DuPont's liability for

environmental conditions associated with the property. Had the parties intended to exclude air

omissions as the one environmental condition for which DuPont would not be liable, the parties

would surely have expressly articulated such an exception. DuPont demonstrated it was

perfectly capable of identifying and including exceptions to its sole liability. DuPont, however,

articulated only one exception to its intent to assume all liability related to past, current or future

environmental conditions, expressly excluding liability "for any government imposed fines or

penalties for violations of law by TLD [Diamond] unrelated to the environmental conditions

12 Lusa v. Grunberg, 723 A.2d 795, 805 (Conn. App. 2007)(Although the defendant would have
us interpret the list of included items in subparagraph (A) in a restrictive manner that would not
encompass a gift from a parent, the phrase"['including but not limited to'] convey[s] a clear
intention that the items listed in the definition do not constitute an exhaustive or exclusive list."
State v. Jones, 51 Conn.App. 126, 137,721 A.2d 903 (1998), cert. denied, 247 Conn. 958, 723
A.2d 814 (1999). "Although 'including' has been found to be ambiguous by itself, other
language may remove the ambiguity, as in this case.... By adding the phrase 'but not limited to,'
the statute clearly indicates that 'including' is meant as a term of expansion." (Citation omitted.)
Id.)
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being addressed through the Voluntary Remediation Agreement and the NPDES Permit &

Consent Order." See Sale Agreement at ~ 5.

By explicitly identifying this single exception, the parties evinced an intent to include all

other liabilities related to the property's environmental condition, including air pollution formed

on the property. Had the parties intended to omit off-site contamination claims, whether airborne

or otherwise, they would have explicitly identified that exclusion, just a~ they did with the

exclusion for fines or penalties. The fact that DuPont included only one exception to its

acceptance of liabilities underscores its intent to protect Diamond from all other liabilities related

to the environmental condition of the plant site.

2. The phrase "DuPont shall be solely liable for the past, current and
future environmental conditions of the Real Property"
unambiguously denotes a broad assumption of liability that includes
liability for off-site releases that occurred during the operation of the
zinc smelter because the smelter is real property under West Virginia
law.

DuPont assumed sole liability for the Real Property, and under West Virginia law, real

property includes the smelter. The retorts and the coking system, which were responsible for a

large portion of the air pollution that blanketed the class area, were improvements to-and part

of the-"Real Property" covered by the Agreement. Both the retorts and the coker system

enhanced the value of the zinc manufacturing system. Both were highly integrated in the

manufacturing system to the extent that without them the smelter could not function in the

nlanner intended. Both were permanent within the meaning of real property. Stone v. United

Engineering, 197 W. Va. 347, 475 S. E. 2d 439 (1996) (A hotline used to manufacture aluminum

was an improvement to real property.). Accordingly, the "environmental conditions" of the

"Real Property" included those conditions emanating from the plant buildings.
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The real property acquired by DuPont included not only the land and enormous pile of

waste and other contaminated soils on the property, but also all of the buildings, facilities and

equipment used for operations at the site. The parties agreed that DuPont would be responsible

for past environmental conditions associated with the property, which would necessarily include

the conditions created while the buildings, facilities and equipment were in operation. One such

environmental condition would include, but not be limited to, the enormous pile of zinc

processing waste created by the operation of the plant and, ultimately, contaminating the class

area. Another such environmental condition would include, but not be limited to, the air

emissions arising from the operation of the plant and contaminating the class area.

CONCLUSION

Unhappy with the bargain it struck, DuPont is now attempting to rewrite the Sale

Agreement by adding exceptions, limitations, and loopholes. The parties agreed that DuPont

would be solely responsible for the environmental liabilities of the smelter plant site and

painstakingly articulated any exceptions to this liability. Importantly, the parties contemplated

liability would extend to off-site contamination similar to the claims raised by the plaintiff class.

The bottom line, however, is that the jury did not assign responsibility for damages to Diamond

and, therefore, whether DuPont must indemnify Diamond for any damages in the instant action is

moot.

WHEREUPON, based upon the foregoing, the Plaintiffs/Respondents respectfully

request that this Honorable Court decline DefendantlPetitioner's appeal on this issue of

indemnification of damages as moot.
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