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Plaintiffs brought action against insureds based
upon statutory and common-law trespass. Insurer
brought motion for summary judgment seeking a
ruling that insureds' renter's liability policy did not
apply. The Circuit Court of Kanawha County, Paul
Zakaib, Jr., J.,, granted insurer's motion for sum-
mary judgment, and insureds appealed. The Su-
preme Court of Appeas, McHugh, C.J., held that:
(1) bodily injury and property damage “arising out
of” uninsured premises, as phrase is used in unin-
sured premises exclusion, refers to condition of un-
insured premises and does not exclude coverage for
allegedly tortious acts of insured committed on
either such uninsured premises or on premises
closely related to the uninsured premises, and (2)
insureds' actions in allegedly engaging in unauthor-
ized harvesting of timber was not excluded from
coverage under renter's liability policy as bodily in-
jury and property damage arising out of the unin-
sured premises.

Reversed.
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[1] Insurance 217 €~-1835(2)

217 Insurance
217XI111 Contracts and Policies
217X111(G) Rules of Construction
217k1830 Favoring Insureds or Benefi-
ciaries; Disfavoring Insurers
217k1835 Particular Portions or Provi-
sions of Policies
217k1835(2) k. Exclusions, Excep-
tions or Limitations. Most Cited Cases
(Formerly 217k146.7(6))
Where policy language involved is exclusionary, it
will be strictly construed against insurer in order
that purpose of providing indemnity not be de-
feated.

[2] Insurance 217 €~22374

217 Insurance
217XVIl Coverage--Liability Insurance
217XVI1(B) Coverage for Particular Liabilit-
ies
217k2371 Owners, Landlords and Ten-
ants' Liabilities
217k2374 k. Particular Exclusions.
Most Cited Cases
(Formerly 217k435.35)
Insureds' actions in allegedly engaging in unauthor-
ized harvesting of timber on adjacent property were
not excluded from coverage under renter's liability
policy by uninsured premises exclusion as bodily
injury and property damage arising out of the unin-
sured premises; exclusion referred to condition of
uninsured premises.

[3] Insurance 217 €~22295

217 Insurance
217XVl Coverage--Liability Insurance
217XVI1(B) Coverage for Particular Liabilit-
ies
217k2295 k. Premises and Operations
Hazards. Most Cited Cases
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(Formerly 217k433.1, 217k433(1))

Bodily injury and property damage “arising out of”
uninsured premises, as phrase is used in uninsured
premises exclusion, refers to condition of uninsured
premises and does not exclude coverage for al-
legedly tortious acts of insured committed on either
such uninsured premises or on premises closely re-
lated to the uninsured premises.

[4] Insurance 217 €=2934(2)

217 Insurance
217XXI111 Duty to Defend
217k2932 Effect of Breach
217k2934 Amounts Recoverable from In-
surer
217k2934(2) k. Underlying Defense
Costs. Most Cited Cases
(Formerly 217k514.13(2), 217k514.14)
Where insured is required to retain counsel to de-
fend himself in litigation because his insurer has re-
fused without valid justification to defend insured,
in violation of its insurance policy, the insured is
entitled to recover from the insurer expenses of lit-
igation, including costs and reasonable attorney's
fees.

[5] Insurance 217 €~-3585

217 Insurance
217XX X1 Civil Practice and Procedure
217k3584 Costs and Attorney Fees
217k3585 k. In General. Most Cited Cases
(Formerly 217k675)
Where declaratory judgment action is filed to de-
termine whether insurer has duty to defend its in-
sured under its policy, if insurer is found to have
such a duty, its insured is entitled to recover reas-
onable attorney's fees arising from declaratory
judgment litigation.

[6] Costs 102 €194.18

102 Costs
102V 111 Attorney Fees
102k194.18 k. ltems and Amount; Hours;
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Rate. Most Cited Cases
Costs 102 €+2194.20

102 Costs
102VII1 Attorney Fees

102k194.20 k. Effect of Fee Agreement with
Attorney. Most Cited Cases
Where attorney's fees are sought against third party,
test of what should be considered reasonable fee is
determined not solely by fee arrangement between
attorney and client, but rather, reasonableness of at-
torney's fees is generally based on broader factors
such as time and labor required; novelty and diffi-
culty of questions; skills requisite to perform legal
service properly; preclusion of other employment
by attorney due to acceptance of case; customary
fee; whether fee is fixed or contingent; time limita-
tions imposed by client or circumstances; amount
involved and results obtained; experience, reputa-
tion, and ability of attorneys; undesirability of case;
nature and length of professional relationship; and
awards in similar cases.

**68 *110 Syllabus by the Court

1. “Where the policy language involved is exclu-
sionary, it will be strictly construed against the in-
surer in order that the purpose of providing indem-
nity not be defeated.” Syl. pt. 5, National Mutual
Ins. Co. v. McMahon & Sons, Inc., 177 W.Va. 734,
356 S.E.2d 488 (1987).

2. Bodily injury and property damage “arising out
of” uninsured premises, as that phrase is used in an
uninsured premises exclusion provision, refers to
the condition of the uninsured premises and does
not exclude coverage for the allegedly tortious acts
of the insured committed on either such uninsured
premises or on premises closely related to the unin-
sured premises.

3. “Where an insured is required to retain counsel
to defend himself in litigation because his insurer
has refused without valid justification to defend
him, in violation of its insurance policy, the insured
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is entitled to recover from the insurer the expenses
of litigation, including costs and reasonable attor-
ney'sfees.” Syl. pt. 1, Aetna Casualty & Surety Co.
v. Pitrolo, 176 W.Va. 190, 342 S.E.2d 156 (1986).

4. “Where a declaratory judgment action is filed to
determine whether an insurer has a duty to defend
its insured under its policy, if the insurer is found to
have such a duty, its insured is entitled to recover
reasonable attorney's fees arising from the declarat-
ory judgment litigation.” Syl. pt. 2, Aetna Casualty
& Surety Co. v. Pitrolo, 176 W.Va. 190, 342 S.E.2d
156 (1986).

5. “Where attorney's fees are sought against a third
party, the test of what should be considered a reas-
onable fee is determined not solely by the fee ar-
rangement between the attorney and his client. The
reasonableness of attorney's fees is generally based
on broader factors such as: (1) the time and labor
required; (2) the novelty and difficulty of the ques-
tions; (3) the skill requisite to perform the legal ser-
vice properly; (4) the preclusion of other employ-
ment by the attorney due to acceptance of the case;
(5) the customary fee; (6) whether the fee is fixed
or contingent; (7) time limitations imposed by the
client or the circumstances; (8) the amount involved
and the results obtained; (9) the experience, reputa-
tion, and ability of the attorneys; (10) the un-
desirability of the case; (11) the nature and length
of the professional relationship with the client; and
(12) awards in similar cases.” Syl. pt. 4, Aetna
Casualty & Surety Co. v. Pitrolo, 176 W.Va. 190,
342 S.E.2d 156 (1986).

**69 *111 John M. Hedges, Charleston, for appel-
lants.

Carol P. Smith, Kay, Casto, Chaney, Love & Wise,
Charleston, for appellee.

McHUGH, Chief Justice:

This case is before the Court upon the appeal of
John Thorne and his wife, Lynn Beth McClung
Thorne, defendants below. The appellee is Allstate
Insurance Co., third-party defendant below. The ap-
pellants are aggrieved by the order of the Circuit
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Court of Kanawha County, granting the appellee's
motion for summary judgment.

The plaintiffs below are Charles and Carolyn Mar-
shall. Other defendants below are Ed Fair, doing
business as Fetsko Forestry, and Bill C. Moore.

The pertinent facts are undisputed. The defendant
Allstate issued a renter's liability policy to the
Thornes for property located on Monongalia Street
in Charleston. Lynn Thorne also possesses a future
interest in property located on Klondike Road in the
Big Tyler area of Kanawha County.

Lynn Thorne and her stepfather, who lives on the
Klondike Road property, entered into a contract
with Fetsko Forestry for the sale of timber on the
Klondike Road property. Ed Fair, a defendant be-
low, isthe individual doing business as Fetsko, and
Bill Moore, another defendant below, is an employ-
ee of Fetsko.

The plaintiffs, Charles and Carolyn Marshall, who
own property adjacent to the Klondike Road prop-
erty, instituted a civil action against the Thornes,
Fair, and Moore, based upon three counts of stat-
utory and common law trespass. Specificaly, the
plaintiffs alege in their complaint that the defend-
ants damaged their (the plaintiffs’) property by en-
gaging in unauthorized harvesting of timber there-
on N1

FN1. Fair has made no appearance in the
case; Moore answered the complaint and
filed a cross-clam against the Thornes
seeking indemnification, costs, and ex-
penses, the Thornes answered the com-
plaint and filed a cross-claim against Fair
and Moore.

The Thornes notified Allstate of the plaintiffs
claims, and following areservation of rights by All-
state and refusal to pay the claims, the Thornes in-
stituted a pendent third-party action against All-
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state, seeking a declaration of rights and obligations
relating to coverage.

Following cross-motions for summary judgment,
the circuit court entered judgment in favor of All-
state. This appeal ensued.

The issue in this case is whether the uninsured
premises exclusion in the policy issued by Allstate
to the Thornes applies to the plaintiffs allegations
against the Thornes.

Specifically, the uninsured premises exclusion
provides: “We do not cover bodily injury or prop-
erty damage arising out of any premises, other than
an insured premises, owned, rented or controlled by
an insured person. This exclusion does not apply to
bodily injury to aresidence employee.”

[1] Because the policy provision at issue in this
case is exclusionary, we are guided by the follow-
ing principle: “Where the policy language involved
is exclusionary, it will be strictly construed against
the insurer in order that the purpose of providing
indemnity not be defeated.” Syl. pt. 5, National
Mutual Ins. Co. v. McMahon & Sons, Inc., 177
W.Va. 734, 356 S.E.2d 488 (1987). See Bituminous
Casualty Corp. v. Sheets, 239 Va. 332, 389 S.E.2d
696, 698 (1990); &. Paul Fire & Marine Ins. Co. v.
SL. Nusbaum & Co., Inc., 227 Va. 407, 316 S.E.2d
734, 736 (1984). Accordingly, the uninsured
premises exclusion provision in this case is to be
strictly construed against the insurer, Allstate.

The question of coverage under the uninsured
premises exclusion is one of first impression by this
Court. However, a review of other jurisdictions re-
veals the overwhelming authority pertaining to this
type of provision is that such an exclusion
applies**70 *112 only to conditions of the unin-
sured premises and not to tortious acts committed
by the insured on the property of others.

Under a very similar factual scenario, the Court of
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Appeal of Louisiana held that the uninsured
premises exclusion does not apply to deny coverage
to the insured. In Brodhead v. Scott, 497 So.2d
1081 (La.Ct.App.1986), cert. denied,501 So.2d 216
(La.1987), the defendant engaged in the uprooting
and clearing of trees on his uninsured premises.
However, the defendant also uprooted and cleared
trees from a strip of land belonging to the plaintiff,
which adjoined the defendant's uninsured premises.
The plaintiff successfully brought suit for the up-
rooting and clearing of trees on the plaintiff's prop-
erty, but the defendant's insurer refused to pay the
judgment, citing, among other things, the uninsured
premises exclusion, which was similar to the one at
issue in this case. The Louisiana court in Brodhead
held that the uninsured premises exclusion did not
apply to the facts involved, and therefore, coverage
did exist to pay the judgment. Although the defend-
ant in Brodhead resided in another city, the court
held that the exclusion did not apply because the
damaged property, that is, the plaintiff's property, is
not additional property owned by the defendant.
Consequently, the damaged property was not part
of the defendant's “uninsured premises.”

[2] However, the determining factor is not neces-
sarily where the tortious conduct takes place.
Rather, under the overwhelming authority address-
ing the scope of the uninsured premises exclusion,
as stated above, the key factor relates to the condi-
tion of the uninsured premises and not to tortious
acts committed thereon.

In MFA Mutual Ins. Co. v. Nye, 612 SW.2d 2
(Mo.Ct.App.1980), the plaintiff was struck by arid-
ing lawnmower operated by the defendant, a fif-
teen-year-old boy. The accident occurred on the
plaintiff's property where the defendant was mow-
ing grass for the plaintiff's father. Under the unin-
sured premises exclusion provision, the defendant's
insurer argued that coverage is excluded because
the accident occurred on uninsured premises. In re-
jecting that argument, the court held that “under the
terms of the policy, there is floating coverage for
the insured wherever he might be, but coverage for

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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defects in the land are excluded.” 612 SW.2d at 4
(emphasis supplied).

In reaching the conclusion that coverage is not ex-
cluded, the Nye court relied on the extensive dis-
cussion contained in Lititz Mutual Ins. Co. v.
Branch, 561 SW.2d 371 (Mo.Ct.App.1977). In Li-
titz, the court stated:

The personal liability insured against is of two
kinds: first, that liability which may be incurred be-
cause of the condition of the premises insured;
secondly, that liability incurred by the insured per-
sonally because of his tortious personal conduct,
not otherwise excluded, which may occur at any
place on or off the insured premises. The insurance
company may well limit (and has by [the uninsured
premises exclusion] ) its liability for condition of
the premises to the property insured for which a
premium has been paid. It is reasonable that the
company may not provide for liability coverage on
‘conditions’ which cause injury on other uninsured
land. It would be a rare case where an insured was
liable for the condition of premises which he did
not own, rent or control. It is to be expected, there-
fore, that the company's liability for condition of
the premises would be restricted to accidents hap-
pening on or in close proximity to the insured
premises, and that premiums would be charged with
that in mind. It would be unreasonable to alow an
insured to expand that coverage to additional land
and structures owned, rented or controlled by him
which are unknown and not contemplated by the
company.

The company has not chosen to geographically lim-
it the coverage provided for tortious personal con-
duct of the insured. If it had so intended, it could
simply have provided that the exclusion ran to an
accident ‘occurring on’ other owned premises.
There appears to be **71 *113 little reason to ex-
clude personal tortious conduct occurring on owned
but uninsured land, as little correlation exists
between such conduct and the land itself.

561 S.W.2d at 374 (emphasis supplied).
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Other courts have held similarly. See, e.g., Safeco
Ins. Co. of America v. Hale, 140 Cal.App.3d 347,
189 Cal.Rptr. 463 (1983) & Hingham Mutual Fire
Ins. Co. v. Heroux, 549 A.2d 265 (R.1.1988) (both
holding that uninsured premises exclusion not ap-
plicable where horse wandered from uninsured
premises and collided with automobile on public
road); Hanson v. General Accident Fire & Life Ins.
Corp., Ltd, 450 So.2d 1260, 1262
(Fla.Dist.Ct.App.1984) (coverage is not excluded
where plaintiff accidentally touched electric wire in
helping defendant remove antenna because
“accidental touching of the antenna to the uninsu-
lated wire was totally unrelated to the condition of
the [uninsured] premises.”); Economy Fire & Casu-
alty Co. v. Green, 139 IIl.App.3d 147, 93 Ill.Dec.
656, 660, 487 N.E.2d 100, 104 (1985) (coverage
not excluded where defendant was allegedly negli-
gent in caring for child who was struck by auto-
mobile on uninsured premises; because plaintiff's
“injuries did not arise out of any defects of
premises owned, rented or controlled by [defendant
insured, then insurer's] premises exclusion is inap-
plicable and does not operate to preclude coverage
of [defendant's] personal liability away from the in-
sured premises.”); Kitchens v. Brown, 545 So.2d
1310, 1312 (LaCt.App.1989) (plaintiff injured
while clearing brush at defendant's personal resid-
ence, which was uninsured; uninsured premises ex-
clusion in defendant's policy held not to apply be-
cause “the only manner of bodily injury or property
damage that can arise out of premises is that which
results from a defect in said premises.”); Newhouse
v. Laidig, Inc., 145 Wis.2d 236, 426 N.W.2d 88, 90
(Ct.App.), review denied,145 Wis2d 912, 428
N.W.2d 559 (1988) (coverage not excluded where
plaintiff child's injuries from accident involving a
silo unloader were alegedly caused by negligence
of defendant guardians in leaving child unattended
because “it was the alleged tortious conduct of [the
defendants] that caused [the plaintiff's] injuries. Ac-
cordingly, the exclusion isinapplicable.”).

The appellants in this case urge this Court to follow
the lead of the courts' opinions discussed above by
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holding that the phrase “arising out of” in the unin-
sured premises exclusion relates to the condition of
the uninsured premises. Therefore, by construing
the provision in that way, the policy would still
provide floating coverage for the allegedly tortious
acts committed by the appellants.

The appellee, Allstate, relies upon a federal district
court's holding in &. Paul Fire & Marine Ins. Co.
v. Ins. Co. of North America, 501 F.Supp. 136
(W.D.Va.1980), in support of its position that the
exclusion does apply to the facts in this case. In S.
Paul Fire & Marine, the policyholders, in an effort
to improve their uninsured land, removed a build-
ing situated thereon by fire. The fire spread to ad-
joining land, and caused damage to the plaintiff's
property. The . Paul Fire & Marine court, in
holding that the exclusion did apply (thereby deny-
ing coverage), applied a “but for” causation analys-
is to the phrase “arising out of.” That court stated:
“There would have been no fire but for the building
which the insureds desired to remove. Accordingly,
the insureds' liability resulting from the fire arose
out of their [uninsured] premises.” 501 F.Supp. at
139. The appellee contends that a similar analysis
applies to the timber removal in this case.

FN2. The appellee, Allstate, in its brief be-
fore this Court, points to the intentional
acts exclusion in the insurance policy, as-
serting that that provision is a basis for
denying coverage.

This assertion has no merit. As the ap-
pellants point out, there is nothing in the
record to indicate that this argument was
raised in the circuit court, and accord-
ingly, it was not addressed by that court
as a basis for its ruling. Moreover, the
underlying complaint alleges intentional
and negligent conduct on the part of the
Thornes. Therefore, as the appellants
note in their brief before this Court, if
the lower court finds only negligence on
their part, Allstate could not utilize the
intentional acts exclusion as a basis for
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denying coverage.

*114 [3] **72 The appellants deem the decision in
S. Paul Fire & Marine aberrational and point out
that it is specifically rejected by the Court of Ap-
peals of Wisconsin in Newhouse v. Laidig, Inc., 145
Wis.2d 236, 426 N.W.2d 88 (Ct.App.), review
denied,145 Wis.2d 912, 428 N.W.2d 559 (1988):
“[W]e consider the interpretation of the phrase
‘arising out of’ as stated in &. Paul Fire & Marine
to be inconsistent with Wisconsin's policy of
strictly interpreting exclusionary clauses.” 426
N.W.2d at 91.

We agree with the Wisconsin court's rejection of S.
Paul Fire & Marine as well as the conclusions
reached by the courts cited above, especialy in
light of this Court's policy that exclusionary provi-
sions in an insurance policy are to be strictly con-
strued against the insurer and in favor of the in-
sured.

Consistent with the foregoing, we hold that bodily
injury and property damage “arising out of” unin-
sured premises, as that phrase is used in an unin-
sured premises exclusion provision, refers to the
condition of the uninsured premises and does not
exclude coverage for the allegedly tortious acts of
the insured committed on either such uninsured
premises or on premises closely related to the unin-
sured premises.

The appellants al'so contend that they are entitled to
reasonable attorney's fees inasmuch as they were
compelled to seek declaratory relief.

[4][5] Our general principles with respect to the en-
tittement of an insured to attorney's fees from the
insurer are set forth in syllabus points 1 and 2 of
Aetna Casualty & Surety Co. v. Pitrolo, 176 W.Va.
190, 342 S.E.2d 156 (1986):

1. Where an insured is required to retain counsel to
defend himself in litigation because his insurer has

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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refused without valid justification to defend him, in
violation of its insurance policy, the insured is en-
titled to recover from the insurer the expenses of
litigation, including costs and reasonable attorney's
fees.

2. Where a declaratory judgment action is filed to
determine whether an insurer has a duty to defend
its insured under its policy, if the insurer is found to
have such a duty, its insured is entitled to recover
reasonable attorney's fees arising from the declarat-
ory judgment litigation.

The appellee, Allstate, urges this Court to hold that,
even if it were to find that coverage exists, it would
only be required to pay attorney's fees in the
amount of one-third of the policy's face amount.
This contention is based upon the following: (1)
Allstate initially provided coverage and a defense
under a reservation of rights for the claim by the
plaintiffs against the appellants; (2) Allstate only
denied coverage for Moore's cross-clam as that
was based on “material misrepresentation;” and (3)
the circuit court granted summary judgment in fa-
vor of Allstate, thus, providing valid justification
for refusal to defend.

The appellee, in support of its argument that it
should only be compelled to pay a maximum of
one-third of the policy's face amount as attorney's
fees, urges this Court to apply a similar rationale as
that discussed in Firstbank Shinnston v. West Vir-
ginia Ins. Co., 185 W.Va 754, 762, 408 S.E.2d
777, 785 (1991), where this Court restated our ob-
servation in Hayseeds, Inc. v. Sate Farm Fire &
Cas., 177 W.Va. 323, 329-30, 352 S.E.2d 73, 80
(1986), that “reasonable attorneys' fees in this type
of case are one-third of the face amount of the
policy, unless the policy is either extremely small
or enormously large.” However, our opinion in
Hayseeds went on to point out that “when aclaimis
for under $20,000 or for over $1,000,000 ... the
court should then inquire concerning what
‘reasonabl e attorneys fees are.”

In this case, the underlying complaint, which names

Page 7

several defendants, seeks damages in the amount of
$250,000. It is yet to be determined the specific
amount of liability apportioned to the underlying
defendants, including the Thornes. Consequently,
the specific amount of the claim by the Thornes
against Allstate is unknown. Rather, in this case,
we only address** 73 *115 the question of coverage
per se under the insurance policy. Moreover, there
is no record from the circuit court with respect to
the question of attorney's fees recoverable by the
Thornes because the essence of that court's order
was that coverage does not exist. Conseguently, it
was unnecessary for the circuit court to address the
guestion of attorney's fees prior to this appeal .

[6] However, we do reiterate the factors to be con-
sidered in determining reasonableness of attorney's
fees in this type of case, in the event the circuit
court is confronted with this question upon a sub-
sequent disposition of this case:

Where attorney's fees are sought against a third
party, the test of what should be considered a reas-
onable fee is determined not solely by the fee ar-
rangement between the attorney and his client. The
reasonableness of attorney's fees is generally based
on broader factors such as: (1) the time and labor
required; (2) the novelty and difficulty of the ques-
tions; (3) the skill requisite to perform the legal ser-
vice properly; (4) the preclusion of other employ-
ment by the attorney due to acceptance of the case;
(5) the customary fee; (6) whether the fee is fixed
or contingent; (7) time limitations imposed by the
client or the circumstances; (8) the amount involved
and the results obtained; (9) the experience, reputa-
tion, and ability of the attorneys; (10) the un-
desirability of the case; (11) the nature and length
of the professional relationship with the client; and
(12) awards in similar cases.

Syl. pt. 4, Aetna Casualty & Surety Co. v. Pitrolo,
176 W.Va. 190, 342 S.E.2d 156 (1986).

v
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Consistent with the foregoing, the judgment of the
Circuit Court of Kanawha County is reversed.

Reversed.

W.Va,1992,
Marshall v. Fair
187 W.Va. 109, 416 S.E.2d 67
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