





ground that it [is] necessary to deter future misconduct without considering whether less drastic
remedies could be expected to achieve that goal.” BMW, 517 U.S. at 584-85.

But the Circuit Court here did not consider the absolute amount of the punitive award.
Instead, the court mechanically calculated a punitive/compensatory ratio and approved the
punitive damages because the ratio was less than 5:1. (See Order Den. Motion to Vacate at
28.)" But even aratio of 1:1 would far exceed the constitutional limit. Considering the size of
the compensatory awards and that DuPont has already paid millions to remediate the facility,
there is no further need for punishment and deterrence. A nominal punitive award is the most
that West Virginia law and the Constitution could support under these circumstances.

The punitive award is grossly excessive by comparison to civil penalties for comparable
conduct. The actual fining practice of regulatory agencies is highly relevant to whether the
defendant had fair notice of the potential penalty to which it could be exposed. BMW, 517 U.S.
at 574, 584. It also is an important measure of whether a punitive award is greater than
reasonably necessary to punish and deter. That is because regulatory agencies have the
expéﬁse, knowledge of the law, and familiarity with the range of punishable conduct to make a

well-informed determination of the fair punishment.

1 Plaintiffs’ estimate of the medical monitoring costs does not belong in the denominator of the
ratio. First, Plaintiffs’ cost projections turn on estimated participation rates and testing outcomes that
their own expert admits are “not evidence based, nor are they based upon prior experience.” (Expert
Report of Charles Werntz (Mar. 30, 2007), attached to DuPont’s Post-Hearing Submission on Med.
Monitoring (Feb. 1, 2008) as Ex. I; see also 1/15/08 Tr. at 27.) Second, the jury made no findings
concerning the scope, duration, or cost of the medical monitoring program. Third, the Circuit Court’s
post-trial $130 million cost estimate is a gross overestimate. Finally, the ultimate cost of any medical
monitoring program does not measure harm to Plaintiffs. Plaintiffs allege no present personal injury.
Potential harm may be included in the calculus only if it is “likely to occur.” Garnes, 186 W. Va. at 668,
413 S.E.2d at 909; accord BMW, 517 U.S. at 581.
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Here, the punitive award is not in the same universe as fines that agencies have imposed
for more egregious conduct. This shows both that DuPont lacked fair notice that it could be
subject to a $196.2 million punishment and that such a punishment is far more than reasonably
necessary and therefore constitutes an arbitrary deprivation of property.

When DuPont owned and operated the Spelter facility between 1928 and 1950, no
administrative fines were, or could have been, imposed on DuPont for smelter emissions.
Neither the EPA nor the DEP, nor the environmental statutes that those agencies enforce, even
existed. The highest punitive award ever upheld in a published opinion for any conduct in
West Virginia as of 1950 was $1,000. See Turk v. Norfolk & W. Ry. Co., 75 W. Va. 623, 631-
32, 84 S.E. 569, 572-73 (1915).

During the second period of DuPont ownership—2001 to the present—the DEP and
the EPA were well aware of and supervised DuPont’s conduct. Neither agency ever
disapproved of DuPont’s remediation efforts, including the decision not to remediate off-
site. They imposed no fines or other penalties on DuPont.

The magnitude of DEP and EPA fines imposed on others during this period shows that a
punitive award of $196.2 million is grossly excessive. Although the DEP does not publish
penalties that it has imposed, the highest DEP fine ever discussed in a published judicial decision
was a $100,000 fine against a public sewage authority that had discharged raw sewage into a
waterway in violation of federal and state law. See Taylor v. Culloden Pub. Serv. Dist., 214 W,
Va. 639, 642, 643 n.10, 591 S.E.2d 197, 200, 201 n.10 (2003). The EPA issues copies of press
releases announcing the outcomes of environmental enforcement actions. See EPA, Regional

Newsrooms, available online at <http://www.epa.gov/newsroom/newsrooms.htm> (last visited,
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June 22, 2008). A review of those press releases for Region 3, which includes West Virginia,
shows that the highest fine Region 3 has ever imposed is $12 million. (See DuPont’s Mot. to
Vacate or Reduce Punitive Damages Award Ex. A (chart listing all Region 3 fines in excess of
$500,000 since 1998) & Ex. B (compilation of press releases corresponding to these fines).)

Other Garnes Factors

Profits from the alleged wrongful conduct do not justify the punitive award. There is
no evidence of any DuPont profits from any alleged “wrongful conduct.” Instead, Plaintiffs
presented evidence of total profits earned by DuPont from all activities. (10/16/07 Tr. at
5401-03.) Nothing justified punishing DuPont based on profits earned from lawful and
socially beneficial activities unrelated to the Spelter smelter.

The Circuit Court’s statement that DuPont “profited indirectly” by “avoid[ing] a
remediation cost . . . that was estimated at $300 million” is off the mark. (Order Den. Mot. to
Vacate at 30-31.) That figure was the cost estimate for an alternative form of on-site
remediation. It is not a measure of any profit from the conduct that allegedly harmed Plaintiffs.

DuPont’s financial position does not justify the punitive award. The Circuit Court
stated that the punitive award was “reasonable” because “a punitive damage award must
necessarily be large” “to accomplish punishment and deterrence for such a wealthy
company.” (Id. at 32.) But the defendants in State Farm and BMW also were “wealthy
companies.” That did not prevent the U.S. Supreme Court from concluding that much
smaller awards were grossly excessive. As the U.S. Supreme Court observed in State Farm,
the defendant’s “enormous wealth” has nothing to do with “the award’s reasonableness.” 538

U.S. at 426-27. To the contrary, the Supreme Court held that relying on the defendant’s wealth
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to justify punitive damages would constitute “a departure from well-established constraints on

punitive damages.” Id. at 427. So too here. The question is whether a large punitive award on
top of the compensatory damages and remediation costs borne by DuPont is necessary to deter
future misconduct. The amount of DuPont’s resources has no bearing on that question.

Litigation costs do not justify the punitive award. The cost of this litigation does not
justify a large punitive award. Plaintiffs retained a large, well-financed legal team. The class
representatives were not forced to bear any litigation costs out of their own pockets. They were
rewarded by an “incentive” award of $50,000 each. (Order Granting the Class Reps.” Mot. for
Recons. of the Court’s Order Den. Class Reps.” Mot. for Award of Incentive Pmts. (Apr. 2,
2008).)

No criminal sanction justifies the punitive award. DuPont has not been subjected to any
criminal penalties in connection with its operation and clean-up of the Spelter plant. To
the contrary, the relevant authorities approved its conduct. See pp. 7-9 supra.

DuPont’s other civil liability for the same alleged misconduct militates against the
punitive award here. DuPont faced two recent lawsuits arising from tIlle operation of the
smelter: Drummond v. DuPont, No. 05-C-148-1, and Menendez v. DuPont, No. 06-C-285-3,
The parties have resolved both cases. These lawsuits, arising from the same conduct, militate
against a large award of punitive damages. Garnes, 186 W. Va. at 668, 413 S.E.2d at 909.

The policy of encouraging settlement does not justify the punitive award. There was no
“clear wrong” here—a prerequisite under Garnes for this factor to favor punitive damages. The

DEP endorsed DuPont’s remediation efforts. Upholding this massive punitive award would not
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encourage “fair and reasonable” settlements. It would chill socially beneficial and
constitutionally protected conduct.

To uphold a punitive award by reference to this factor would violate DuPont’s right under
the U.S. Constitution to litigate potentially meritorious claims. The First Amendment “protects
vigorous advocacy.” NAACP v. Button, 371 U.S. 415, 429 (1963). The right to defend oneself
in court “implicates central First Amendment concerns.” Legal Servs. Corp. v. Velazquez, 531
U.S. 533, 547 (2001). The Due Process Clause guarantees a defendant’s “right to litigate the
issues raised.” United States v. Armour & Co., 402 U.S. 673, 682 (1971); see also Fleischman
Distilling Corp. v. Maier Brewing Co., 386 U.S. 714, 718 (1967) (“one should not be penalized
for merely defending or prosecuting a lawsuit”).

* ok ok

In sum, the gigantic punitive award in this case violates both state law and the U.S.

Constitution. It should be set aside entirely or substantially reduced.

E. Punitive Damages Were Improperly Awarded to Medical-Monitoring Class
Members Who Proved Neo Present Personal Injury

The Circuit Court allowed the medical-monitoring class as well as the property class to
seek and to recover punitive damages. This was error. In West Virginia, a jury may not return
an award of punitive damages without a showing of actual harm and an awafd of compensatory
damages. See Garnes, 186 W. Va. at 667, 413 S.E.2d at 902; see also LaPlaca v. Odeh, 189
W. Va. 99, 101, 428 S.E.2d 322, 324 (1993) (“A finding of compensatory damages by a jury is
an indispensable predicate to a finding of . . . punitive damages [under] the current law in West
Virginia.”). Awarding punitive damages without a showing of actual harm also violates due
process. See State Farm, 538 U.S. at 416-17.
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The medical-monitoring class has not alleged, much less proven, any present personal
injuries as a result of arsenic, cadmium, and lead exposure in the class area. Under Bower, the
class was required to prove only risk of future harm, not actual present injury. Bower v.
Westinghouse Elec. Corp., 206 W. Va. 133, 142, 522 S.E.2d 424, 433 (1999). This case
provides an opportunity for the Court to make clear that the equitable remedy of medical
monitoring does not support an award of punitive damages. Cf. Given v. United Fuel Gas Co.,
84 W. Va. 301, 306, 99 S.E. 476, 478 (1919) (“No authority for jurisdiction in equity to award
punitive damages has been cited or found.”).

VIII. THE CIRCUIT COURT ERRONEOUSLY ADOPTED PLAINTIFFS’ MEDICAL
MONITORING PLAN

As DuPont has described, the medical monitoring judgment was premised on insufficient
evidence and a series of significant Circuit Court errors. The court committed an independent
error after trial by adopting wholesale the Plaintiffs’ proposed 40-year medical monitoring plan.
That plan is far too long and includes dangerous CT scans, which present far greater risk to the
class than the alleged harmful effects of the smelter.

A. The Circuit Court Erroneously Adopted Plaintiffs’ 40-Year Program
Duration and Grossly Inflated $130 Million Cost Estimate

A proper medical monitoring program would administer tests only for as long as the
latency period (the time between chemical exposure and disease onset) of the disease that the test
is designed to detect. Continuing testing beyond the latency period provides no benefit and
subjects individuals to unnecessary risks. (10/3/07 Tr. at 4406-08.)

Plaintiffs claimed to justify a 40-year program based entirely on a single study of

Japanese men completed in 1976. (4/12/07 Werntz Dep. Tr. at 302-03, attached to DuPont’s
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Post-Hr’g Submission on Med. Mon. (Feb. 1, 2008) as Ex. F.) But that study concerned only
lung cancer; it did not address the latency period of any other medical condition. It cannot
support a 40-year term for the medical monitoring program. In accepting that leap of logic, the
Circuit Court disregarded the total absence of evidence that the latency periods for the other
diseases included in the medical monitoring program even approach 40 years. The court also
ignored Dr. Werntz’s own admission that other diseases have much shorter latency periods.
(See, e.g., id. at 188.)

The overlong duration of the medical monitoring program was one of many factors that
inflated the cost estimate beyond any reasonable measure. The Circuit Court adopted the
Plaintiffs’ $130 million 40-year projection based on a series of unjustifiable assumptions:

(1) A total class population of 8,500 that Plaintiffs acknowledged was uncertain and
could be as few as 5,000 people;20

(2)  Assumed participation rates that were arbitrary and, in the words of Plaintiffs’
expert who tendered them, “not evidence based” (Wemtz Med. Mon. Econ. Rep.
at 1 (Mar. 30, 2007), attached to DuPont’s Post-Hr’g Submission on Med. Mon.
as Ex. I);

(3)  Assumed medical prices that are much higher than actual prices; and
(4)  Assumed inflation rates based on a general health care index that includes cost
categories not at issue when the prices for the actual medical procedures included

in the program have been stable or declining.

The cumulative effect of accepting these assumptions was a 40-year estimate that was inflated by

over $100 million. (DuPont’s Post-Hr’g Submission at 8-15.)*"

20 Plaintiffs conceded they did not know how many members are in the medical-monitoring class

and acknowledged that the number could vary by at least 3,000 people. (See, e.g., Mem. of Law in Supp.
of Pet. for Attorneys Fees and Litig. Expenses at 9 (Nov. 19, 2007).) According to Plaintiffs’ own cost
estimates, the difference between 5,000 participants and 8,500 participants is approximately 850 million
of the total $130 million cost estimate.
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B. The Circuit Court Erroneously Included CT Scans in the Medical
Monitoring Plan

DuPont submitted overwhelming, unrebutted evidence at trial that Plaintiffs’ program of
biennial CT scans will present far more cancer risk to the class members than Plaintiffs allegedly
experience as a result of any exposure to arsenic, cadmium, and lead from the smelter.
Plaintiffs’ counsel told the jury not to worry about the CT scan risks because CT scans would be
carefully evaluated by the court after trial and excluded from the medical monitoring program if
they were “not appropriate.” (10/9/07 Tr. at 4714.) The Circuit Court told the jury that
“[w]hether an individual test is made available to the medical monitoring class will be subject to
the Court’s oversight of the medical monitoring program.” (Jury Ex. 2.)

But the Circuit Court failed to exercise this oversight responsibility. The Circuit Court
simply adopted Plaintiffs’ proposed plan wholesale—including a 40-year plan of biennial CT
scans for thousands of class members. The CT scans inflated the estimated cost of the medical
monitoring program (and Plaintiffs’ counsels’ corresponding fee demand) by tens of millions of
dollars. More importantly, these scans will expose class members to unjustifiable health risks.

CT scans expose patients to “invasive” doses of “ionizing radiation that can potentially
cause cancer.” (10/3/07 Tr. at 4427-28, 4422, see also 10/2/07 Tr. at 4165-66; 10/4/07 Tr. at
4533-35.) That is why public health agencies and leading scientists agree thz;t the risks of harm

from using CT scans for medical screening outweigh any monitoring benefit. For example, the

2‘ Based partly on this inflated estimate, the Circuit Court approved Plaintiffs’ counsels’ request for
$135 million in fees and expenses from the common fund. The court barred DuPont from participating in
those fee and expense proceedings. (1/15/08 Tr. at 196-200.) If Plaintiffs or their counsel ever seek fees
or expenses from DuPont (or out of any funds that DuPont is required to pay for future medical
monitoring costs), then DuPont will challenge both the amount of the fees and expenses and the Court’s
ruling that DuPont did not have the right to participate in the relevant proceedings.
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United States Preventive Services Task Force (“USPSTF”), the preeminent preventive health
body in the country (10/2/07 Tr. at 4153), does not recommend CT scans or other screening for
lung cancer for anyone. As the USPSTF guidelines provide:

The benefit of screening for lung cancer has not been established in any group,

including asymptomatic high-risk populations such as older smokers. . . .

Because of the invasive nature of diagnostic testing and the possibility of a high

number of false-positive tests in certain populations, there is potential for

significant harms from screening.

(Id. at 4156-58 (emphasis added).) Similarly, an article in the Journal of the American Medical
Association—an article upon which Dr. Wemtz claimed to rely—concluded that “CT screening
for lung cancer should be considered an experimental procedure based on an uncorroborated
premise.” (Id. at 4164.)

The risks of CT scans that the USPSTF identified were discussed at length in a New
England Journal of Medicine article published after the jury trial, but before the post-trial
medical monitoring hearing. (DuPont 1/15/08 Hr’g Ex. 1.) This study concluded that “there is
direct evidence from epidemiologic studies” that radiation doses corresponding to “two or three
scans” result in “an increased risk of cancer.” (Id. at4.) Under the plan apprm;ed by the Circuit
Court, class members likely will receive many more than two or three scans. Class members
who follow that program would receive chest CT scans “every two years . . ..for 40 years.”
(10/2/07 Tr. at 4166-67.) “[A]bout 40 percent” of class members would receive even more scans
because of “false positives,” which Dr. Wemtz admitted are “very common.” (Id.)

Dr. Wemtz acknowledged that he never estimated the radiation doses that would result

from the CT scans in his proposed plan. (Id. at 4165-67.) Nor did he ever quantify the number

of cancers among the class members that this radiation dose would cause. DuPont’s expert, Dr.
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Peter Valberg did do those calculations. He concluded that Dr. Wemtz’s proposed CT scans
would cause an additional 70 expected cancers among class members, far more than the number
of cancers that the smelter allegedly could have caused. (10/4/07 Tr. at 4550-53.) Dr. Valberg
calculated that, even accepting Dr. Brown’s risk assessment, no more than “two to three”
additional cancers would hypothetically be caused among all class members as a result of the
smelter. (Id. at 4623-24; see also Expert Report of Peter Valberg (May 2007) at 2, 31-33, 40,
attached to DuPont’s Resp. to Pls.” Notice of Filing Med. Mon. Plan (Dec. 10, 2007) as Ex. G.)
Plaintiffs have not disputed this evidence.

The Circuit Court should have excluded CT scans from the medical monitoring program
because they present more risk of harm than benefit. The court’s contrary ruling ignores
Bower’s requirement that tests be ones “that a qualified physician would prescribe based upon

the demonstrated exposure to a particular toxic agent.” 206 W. Va. at 142, 522 S.E.2d at 433.
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CONCLUSION

For the reasons discussed above, the Court should grant DuPont’s Petition.
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