





alleged conduct which provides the basis for the underlying lawsuits that were filed as a result of

the advice that is the subject of this case occurred in Monongalia County, and suits by the State

{
[

.of West Virginia against Mylan on the basis of that conduct were filed and served in Monongalia
County.
FACTS

9. Mylan originally retained Mr. Disner for antitrust advice in 1997.

10. At the time of original retention, Mr. Disner was employed by or otherwise
associated with Ervin, Cohen & Jessup LLP. Mr. Disner left that firm in 2002, but continued to
advise Mylan on issues relating to the underlying subject matter of this complaint into 2005.

11.  Mr. Disner holds himself out to be an expert in antitm§t law, and has written
books and articles on the subject.

12. Mylan initially sought advice from Mr. Disner concerning the antitrust
implications of a possible exclusive arrangement with a drug ingredient supplier. Mr. Disner
gave his go ahead to the concept.

13. Several months later, Mylan returned to Mr. Disner to obtain his input and
approval of a proposed transaction with Profarmaco s.r.l (“Profarmaco”) and its United States
agent GYMA Laboratories of America (“GYMA”). Profarmaco manufactures the active
pharmaceutical ingredient (“API”) of generic drugs.

14. The transaction was later consummated after input from Mr. Disner on drafts of
the agreements. The agreements provided that Profarmaco/GYMA would supply Mylan with the
API for Mylan products lorazepam and clorazepate on an exclusive basis in North America,
excepting sales to the manufacturers of the brand version of the drug. The terms of the

agreements were 10 years and automatically renewed.
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15. Mr. Disner’s advice was rendered despite that he conducted only a limited
review of the facts and undertook no legal research (which he claimed he did not need to do
because he knew the law). Mr. Disner gave a “green light” to the transaction, opining that he
saw no reason why Mylan should not pursue the transaction.

16.  As a follow up to earlier advice, Mylan also consulted Mr. Disner concerning a
contemplated transaction with FIS and its U.S. agent SST, another supplier of lorazepam and
clorazepate API. Under that proposed agreement, Mylan would have made royalty payments to
SST/FIS on profits from lorazepam sales in exchange for their agreement to deal exclusively
with Mylan. This was despite the fact that, under federal regulations, Mylan was not at that time
able to purchase products covered by the transaction from SST.

17.  Mr. Disner also gave the “green light” to the proposed SST/FIS transaction and
even advocated for it in a conference call with SST’s antitrust lawyer. SST’s antitrust lawyer,
however, expressed to Mylan and Mr. Disner that in his view such an arrangement would be a
“naked” agreement to take SST out of the market and that it would be an unlawful restraint of
trade. Subsequently, SST rejected the proposal.

18.  Following execution of the Profarmaco/GYMA agreements, Mylan substantially
raised the prices of lorazepam and clorazepate. Although Mylan’s lorazepam and clorazepate
prices were still only 50% of the brand price, viewed another way the large price increases
ranged from 1900% to 3200%. The reaction to these price increases led to a public and
Congressional outcry.

19. As a result of this uproar, the FTC launched an investigation in spring 1998. Mr.
Disner, who previously worked at the FTC, also advised Mylan in connection with the FTC

investigation. During the FTC investigation, Mr. Disner gave no advice to Mylan concerning
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ways to diffuse the FTC concerns, minimize Mylan’s exposure or mitigate the harm. For

'

example Mr. Disner could have advised Mylan to (a) terminate the exclusivity provisions of the

]
" Profarmaco/GYMA agreements (which was later done on advice of subsequent counsel), (b)

!

!

provide its competitors with short term access to the API while the competition obtained access
to other sources of the drug (which they were ultimately able to do), and/or (c) lower the prices
to levels acceptable to FTC.

20. By late fall of 1998, it became clear that the FTC and several state attorneys
general were contemplating filing actions against Mylan.

21.  Mr. Disner advised Mylan that the FTC investigation “should result in a
determination that the price increases were not the result of any anticompetitive conduct.” He
further advised that: “In the unlikely event that the FTC does not accept Mylan’s position . . . the
FTC could commence an enforcement action to prevent Mylan from engaging in similar
exclusive supply agreements in the future, the most likely result of which would be a Consent
Order that Mylan will no longer enter into exclusive supply arrangements without prior FTC
approval; the FTC cannot seek monetary damages.”

22.  The FTC subsequently filed an action against Mylan seeking disgorgement of
Mylan’s profits on lorazepam and clorazepate following execution of the exclusive agreements
(originally in excess of $120 million, and which rose as the litigation progressed). The
Complaint also included allegations that Mylan’s approach to SST added a serious horizontal
antitrust aspect to the case.

23.  The FTC complaint was followed by actions seeking recovery under the same set
of facts filed by numerous states, numerous direct purchasers (who later obtained class action

status) and numerous indirect purchasers (such as insurance companies and other third party
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payors). The complaint by the states also included a claim under a Section 1 of the Sherman Act

based on Mylan’s approach to SST.

|
1

, 24.  Mr. Disner never advised Mylan that it potentially faced such lawsuits and
exposure. He did not advise that the FTC could seek disgorgement or that the states might sue
Mylan. Nor did he warn Mylan about the possibility of class action claims by direct and indirect
purchasers.
| 25. By June/July 2000, Mylan’s trial counsel and second-opinion counsel jointly
advised it that trying the case exposed the company to possible billions of dollars in damages and
an unreasonable risk of catastrophic consequences. They-strongly recommended settlement. On
such counsel’s advice, Mylan thus settled with the FTC, the states, and the indirect purchasers
for $147 million.

26.  Mylan’s lawsuits with the direct purchasers, certain indirect purchasers who opted
out of the indirect purchaser class action settlement, and other plaintiffs, continued.

27.  The direct purchaser case was later settled for $35 million, of which $14.6 million
was paid by Mylan.

28. In 2005, Mylan proceeded to trial with the four remaining indirect purchaser
plaintiffs who opted out of the class settlement. In June 2005, a Washington, D.C. jury found in
favor of plaintiffs in that case in the collective amount of $12,046,298. Plaintiffs have filed post-
trial motions for treble damages and attorneys’ fees, requesting a judgment against Mylan in the
amount of approximately $80 million. In December 2006, Judge Hogan denied post-trial
motions under rule 50(b) and 59(a).

29. In addition to settlement payments, Mylan has spent in excess of $55 million on

the various lorazepam and clorazepate litigation matters, including legal fees, expert fees, legal
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fees of Profarmaco and GYMA (who were indemnified by Mylan pursuant to the agreements),
and other costs.

30. In addition, Mylan has suffered injury to its reputation. Prior to the lorazepam
and clorazepate litigation, Mylan had never been the subject of any significant disciplinary action
by any government body. Following commencement of the matter, Mylan was widely
characterized as an antitrust wrongdoer and suffered damaging injury to its reputation.

31.  Mr. Disner committed legal malpractice at three critical junctures:

(a) when he allowed Mylan to enter into the exclusive supply agreement with
Profarmaco/GYMA without fully investigating or researching the issues or apprising Mylan of
the substantial risks;

(b) when he allowed Mylan to engage SST/FIS in discussions on a similar exclusive
arrangement, introducing a damaging horizontal element into the antitrust equation; and

(c) once the FTC launched its investigation, he offered no advice to mitigate the problems
facing FMylan or suggesting the risks that Mylan faced — instead advising that the FTC would
accept a harmless consent decree, that the FTC had no ability to seek damages, and that the states
would drop their claims when the FTC dropped its claims.

32.  Not only did Mr. Disner render improper advice, the advice that he did provide
was superficial, being the product of almost non-existent research and economic and legal
analysis that was necessary to properly advise Mylan. This was particularly significant since, as
Mr. Disner knew, Mylan’s personnel were not sophisticated in the antitrust area and were relying

completely on Mr. Disner’s advice.




FIRST CAUSE OF ACTION
' PROFESSIONAL NEGLIGENCE/LEGAL MALPRACTICE

(AGAINST ELIOT G. DISNER AND ELIOT G. DISNER,
! A PROFESSIONAL CORPORATION)

33.  Paragraphs 1-32 above are incorporated here by reference.

34.  Disner represented Mylan as attorneys and had an attorney-client relationship
with Mylan.
' 35.  Disner had a legal duty to exercise that degree of learning, and use that degree of
‘care and skill, ordinarily possessed by a reputable law firm under similar circumstances. Disner
owed all customary professional and fiduciary duties to Mylan and owed a duty of loyalty to
Mylan not to act adversely to Mylan’s interests and to refrain from taking any action or omitting
to take any action that was likely to result in loss, injury , damage, harm or detriment to Mylan.

36.  Disner represented to Mylan that he had expertise in the field of antitrust law and

litigation, including antitrust enforcement litigation. As such, he had a legal duty to exercise the

degree of learning and use the degree of care and skill ordinarily possessed by law firms
providing specialized services in regulatory and private antitrust litigation.

37. Disner’s failure to exercise reasonable care and professional competence in
conducting the representation constitutes legal malpractice.

38.  Had Disner exercised the requisite level of care in performing legal services,
Mylan would not have been compelled to pay approximately $216.6 million to plaintiffs in the
lorazepam and clorazepate matters and fees and expenses in those matters, with the possibility
for another approximately $80 million in payments based on the final result of the indirect
purchaser opt-out litigation.

39.  Disner’s malpractice is the proximate cause of Mylan’s damages.



40.  Disner’s malpractice involved wanton, willful or reckless conduct, entitling

Mylan to punitive damages.

!
I

) WHEREFORE, Mylan demands judgment in its favor and against Eliot G. Disner and
Eliot G. Disner, A Professional Corporation, in an amount to be determined at trial, plus punitive

damages, interest, costs, and attorneys’ fees and such other relief as justice requires.

SECOND CAUSE OF ACTION
BREACH OF CONTRACT

(AGAINST ELIOT G. DISNER AND ELIOT G. DISNER,
. A PROFESSIONAL CORPORATION)

41.  Paragraphs 1-40 above are incorporated here by reference.

42.  Disner entered into a contract with Mylan to perform the represéntation in
exchange for fees.

43.  Disner’s failure to fully and competently advise Mylan of the risks of its business
strategy and agreements relating to lorazepam and clorazepate, to protect Mylan from
foreseeable harm, and to fully advise Mylan of methods to mitigate and minimize the harm,

. constitute a breach of contractual duties to Mylan.

44.  Disner’s breaches of contract are the proximate cause of Mylan’s damages.

WHEREFORE, Mylan demands judgment in its favor and against Disner in an amount to
be determined at trial, plus punitive damages, interest, costs, and attorneys’ fees and such other

relief as justice requires.

THIRD CAUSE OF ACTION
NEGLIGENCE

(AGAINST JOHN AND JANE DOE DEFENDANTS 1-10)

45.  Paragraphs 1-44 above are incorporated here by reference.
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46.  Upon information and belief, one or more other attorneys or other professionals,
whose identities are not currently known to Mylan despite due investigation, were negligent in
connection with the rendering of legal services to Mylan by Disner. Such individuals are
referred to herein as John and Jane Doe Defendants 1-10.

47.  Upon information and belief, some of the John and Jane Doe Defendants are
liable to Mylan because they assisted Mr. Disner in rendering of legal services to Mylan
described herein, some are liable by virtue of their capacity as managing partners of Ervin,
Cohen & Jessup LLP during the time the legal services at issue herein were rendered, and others
are liable by virtue of their supervisory responsibility over Disner and lawyers who assisted him
in connection with the negligent rendering of legal services and opinions to Mylan.

48.  John and Jane Doe Defendants 1-10 owed all customary legal and professional
duties to Mylan and owed a duty of loyalty to Mylan not to act adversely to Mylan’s interests
and to refrain from taking any action or omitting to take any action that was likely to result in
loss, injury damage, harm or detriment to Mylan.

49.  Upon information and belief, John and Jane Doe Defendants 1-10 proximately
caused damage to Mylan by rendering negligent legal services and/or failing to supervise Mr.
Disner or other lawyers who provided legal services to Mylan in connection with the lorazepam
and clorazepate matter discussed herein.

50.  The negligence of John and Jane Does numbers 1-10 was the proximate cause of
Mylan’s damages.

51.  The negligence of John and Jane Doe numbers 1-10 involved wanton, willful or

reckless conduct, entitling Mylan to punitive damages.
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WHEREFORE, Mylan demands judgment in its favor against John and Jane Doe
Defendants 1-10 in an amount to be determined at trial, plus punitive damages, interest, costs and

attorneys’ fees and such other relief as justice requires.

JURY DEMAND

Mylan demands a trial by jury as to all issues and claims asserted in this action.

Respectfully submitted,

Jylia Chico Abbitt
ackson Kelly PLLC

150 Clay Street, Suite 500

Morgantown, WV 26501

304-284-4100

Of counsel:

Ray C. Stoner

Adam S. Ennis

Jackson Kelly PLLC

Three Gateway Center, Suite 1340
401 Liberty Avenue

Pittsburgh, Pennsylvania 15222
412-434-8055

Attorneys for Mylan Laboratories Inc., Mylan
Pharmaceuticals Inc. and UDL Laboratories Inc.
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