











Findings of Fact and Conclusions of Law:

1. The scope of the program should be in accordance with the medical monitoring plan
proposed by Dr. Werntz.

Plaintiffs proposed a general medical monitoring plan to the jury; and, after careful
deliberation over a number of hours, the jury determined that it was reasonably necessary for all class
members to undergo periodic medical examinations. (Phase II, Verdict Form) More recently,
Plaintiffs submitted detailed recommendations for the plan.” The plan provides periodic medical
screening every 2 years and includes a recommendation for periodic review of the plan (i.e., every
5 years or every 2 cycles) and informed consent. (Pl. Ex. 1 at 1/15/08 hearing)

Dr. Werntz testified about the resources available at West Virginia University to implement
the medical monitoring program. Tr. (1/15/08) at 20-23 There are five board certified physicians
in the occupational and environmental medicine department who can evaluate test results, make
referrals and recommendations, analyze and report data, ete. Tr. (1/15/08) at 20 In addition, Dr.
Werntz described the ease with which a small clinic office could be operated within the class area
for purposes of completing detailed health questionnaires, having directed physical examinations and
collecting laboratory samples for analysis. Tr (1/15/08) at 22-23 He also discussed the potential use
of United Hospital Center, a local hospital, to perform CT scans.’ Tr. (1/15/08) at 22 These

services would be convenient for all living within or nearby the class area who are eligible for

*Defendant was provided the detailed medical monitoring report well before the trial and
had ample opportunity for cross examination of Dr. Werntz at his deposition on April 12, 2007
and at the proceedings held on January 15, 2008.

Dr. Werntz proposes the use of a single- breath- hold, low dose radiation Computed
Tomography scan of the chest to screen for lung cancer, for class members who are 35 years of
age or older.
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medical monitoring. Moreover, WVU is uniquely qualified to accumulate a mass database of all the
data from the class members and provide periodic reports to the plan administrator and court, as well
as analyze the data and prepare reports and findings, as appropriate, for publication in medical
journals. Tr. (1/15/08) at 15-16

West Virginia University has multi-specialty medical coverage, so class members have the
benefit of having procedures performed by well qualified medical specialists. Tr. (1/15/08) at 34-36
WVU also has a fully dedicated cancer center to provide treatment should class members decide to
seek treatment at WVU. Tr. (1/15/08) at 20 In addition, with the professional affiliations and
relationships WVU and its occupational and environmental physicians maintain with the outlying
medical community, Dr. Wemntz anticipates that qualified health care providers can be identified who
will be able to assist with testing and collecting and transmitting data for class members who live
outside the class area. Tr. (1/15/08) at 16-17

Dr. Werntz testified that low dose single-breath hold chest CT scans should be made
available to class members for screening for lung cancer, because early stage lung cancer can be
detected by CT scan. Tr. (10/02/07) at 4116 Earlier diagnosis allows for consideration of a
treatment plan and possible extension of life and long term survival. Tr. (10/02/07) at 4116 Ata
minimum, it permits the patient to explore treatment options and prepare business and family
matters. Some studies have found long term survival with a CT screening program, while others
have found no improved survival rates with the use of a CT scan. Tr. (10/02/07) at 4116 Additional
studies are underway to gather more information about long-term survival with CT screening
programs. Consistent with Bower v. Westinghouse Electric Corp., 206 W.Va. 133, 522 S.E.2d 424

(1999), and the West Virginia Supreme Court’s holding that proof of survival is not a necessary
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element of plaintiffs’ claim for screening for serious medical conditions caused by the tortious
conduct of a defendant, Plaintiffs here need not demonstrate likely survival from lung cancer to

justify screening for the condition.

An objection to the use of CT scans raised by Defendant is the potential for harm from
exposure to ionizing radiation. The doses thought necessary to cause cancer from radiation are
derived from studies of people who were present in Hiroshima at the time of the bombing in the
1940's. Dr. Werntz testified that both he and others question the propriety of comparing the amounts
of radiation received to the whole body during the atomic bombing and the days of fallout that
followed the doses received in a directed CT scan in a controlled environment. Tr. (1/15/08) at 38-40
He described the past and continuing improvements in technology and reductions in amounts of
radiation administered. Tr. (1/15/08) at 41 Dr. Werntz felt that it was reasonable and prudent to
make CT scanning available to the class members. Dr. Werntz determined, in his professional
medical judgment, that the potential benefits of chest CT scans exceed the potential risks to the class
members. Tr. (10/02/07) at 4170 There is a high incidence of lung and other cancers in Harrison

County, West Virginia.”

Dr. Rodricks discusses the cancer statistics at pages 567-572 of the class certification
transcript, and Plaintiffs’ Exhibit 3 at the hearing contains the graphs referenced in the testimony.
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Mr. Menenberg testified on behalf of Dupont as to the medical monitoring issues at the
January 15, 2008 hearing.® He is a certified public accountant.’* He is not a physician and, based
upon his testimony and review of his curriculum vitae, it is clear that he has never designed or
implemented a medical monitoring program. Tr. (1/15/08) at 167; Def. Ex. 3 He was not tendered
by Dupont as an expert in medical monitoring, and the Court does not rely upon Mr. Menenberg’s

testimony or report to determine the scope or duration of the medical monitoring program.'®

Based upon all the information provided to the Court, the medical monitoring plan proposed
by Dr. Werntz should be adopted in its entirety, including the recommendations for periodic reviews

of the plan and informed consent for testing.

2. The duration of the medical monitoring plan should be the 40 year period proposed

by Dr. Werntz.

Dr. Werntz proposes a 40 year medical monitoring plan. The 40 year period is based upon

the latency of the majority of the cancers associated with exposure to arsenic, cadmium and lead.

*Dupont offered the testimony of Drs. Nelson, Garabrant and Valberg at trial in
opposition to medical monitoring and the utilization of CT scans. The jury rejected the opinions
of the witnesses after hearing extensive testimony on the use of CT scans. The Court has also
considered the testimony and reports of the witnesses, along with the other submittals.

°0Of the plethera of witnesses that testified at the scores of hearings and trial in this matter,
the Court finds Mr. Meneberg to be the least credible of all. It is clear that if one has the money,
Mr. Meneberg will provide an opinion whether it is within his field of expertise or not and
whether there is any factual or professional basis for the opinion or not. In the sixteen years as a
sitting trial judge, Mr. Meneberg is the biggest “hack” to have testified before this Court.

Mr. Menenberg made a reference to CT scans and a New England Journal of Medicine
article in his report (Def. Ex. 1), but Mr. Menenberg did not attempt to discuss the article or the
specific medical risks and benefits of CT scans. The article discusses certain types of CT scans,
but not the type proposed by Dr. Werntz in his program. Tr. (1/15/08) at 31
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Tr. (1/15/08) at 9-10 Latency is the period of time from exposure to the time that symptoms
manifest. Tr. (10/2/07) at 4065 Evidence was offered at trial and confirmed at the January 15, 2008
proceedings that the latency for cancer takes decades. Tr. (1/15/08) at 9-11; Tr (10/2/07) at 4092

The Agency for Toxic Substances and Disease Registry (‘ATSDR”) has noted that cancers have
long latency periods, often decades, and skin cancer can take 40 years to manifest. Tr. (1/15/08) at
10 Inaddition, Dr. Werntz testified, based upon his research, education and training that lung, skin,
bladder and kidney cancer also have very long latency periods, up to and exceeding 40 years. Tr.

(1/15/08) at 9-10

It would deprive the class of meaningful monitoring to utilize a period shorter than the
latency periods for these serious and life-threatening medical conditions, and Dupont failed to offer
any substantial contrary evidence regarding the duration of the program and the latency periods of

these diseases.

3. The cost of the medical monitoring plan should be as calculated by Dr. Michael

Brookshire.

Drs. Werntz, Sciara and Brookshire contributed to Plaintiffs’ proof of the cost of the medical

monitoring plan. Mr. Menenberg was called by Dupont to testify on the cost issues as well.

A. The cost of the medical monitoring tests should be based upon the accepted base rate.

Dr. Werntz obtained the cost of the tests set forth in his proposed medical monitoring plan
from the professional coders at West Virginia University. Tr. (1/15/08) at 12 The costs of the tests
were verified and corroborated by Dr. Sciara. Tr. (1/15/08) at 48-49 Dr. Sciara testified that health

care costs are submitted for regulatory approval under West Virginia law, so the costs of West
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Virginia University clinics and hospitals are submitted to formal independent review before they can
be used as charges for healthcare services. Tr. (1/15/08) at 49 Inaddition, Dr. Sciara confirmed that
the costs included in the Werntz plan are consistent with those charged by Fairmont Hospital, United

Hospital and Marshall University hospitals. P1. Ex. 4

Dr. Sciara also discussed the methods used by life care planners to calculate the cost of future
healthcare. Life care planners use base rates for services, the same approach used by Dr. Werntz.
Tr. (1/15/08) at 50-51 He acknowledged that sometimes discounts can be negotiated, but discounts

are short-term, uncertain and can not be reliably counted on in the future. P1. Ex. 4

Mr. Menenberg testified that the funding for the medical monitoring program should not be
based upon the costs charged by healthcare providers, the legislatively approved “base” rates.
Instead, the program should only be funded to the extent of reimbursement that Medicaid and
Medicare can require healthcare providers to accept for similar services. Tr. (1/15/08) at 128, 145-
146 His approach would give Dupont a substantial financial discount and does not take into account
the likely difficulties of class members to negotiate the rates he suggests. Neither the class members
nor any court appointed plan administrator acting on their behalf should be compelled to negotiate
rates and risk a compromise of the quality of the monitoring and data analysis or a lack of access to

healthcare providers who will provide the monitoring.

Dr. Sciara testified that Medicaid and Medicare rates are inadequate to assure testing and
accessto care. The rates are viewed as inadequate by healthcare providers, and providers sometimes
drop out of the programs due to the insufficiency of reimbursement rates. Tr. (1/15/08) at 52

Medicaid and medicare rates are heavily discounted and are not reflective of the value of the services
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provided. Tr. (1/15/08) at 50-51 Rather, they are minimal rates that are paid to healthcare providers
for the care of the poor and elderly. The rates are subject to change, upward or downward, depending
upon a number of factors. Tr. (1/15/08) at 51-52 As Dr. Brookshire stated, the Medicare and

Medicaid rates are “political decisions.” Tr. (1/15/08) at 110

Mr. Menenberg seems to suggest as a fall-back position that, if the Court declines to accept
his Medicaid/Medicare theory about medical costs, the Court should fund the medical monitoring
program only to the extent of the reimbursement amounts currently allowed by health insurance
carriers. Tr. (1/15/08) at 146 His analysis ignores the reality that health insurance plans are
negotiated by health insurance carriers and health care providers who have dedicated resources to
negotiate rates for medical services. Insurance carriers are in a unique negotiating position and are
able to demand certain discounted rates for medical services in exchange for the assurance that many
thousands of insureds will seek a wide range of medical services from the healthcare providers. Tr.
(1/15/08) at 177-178 Even so, the rates paid for specific services by a health insurer are short term
rates and are subject to frequent re-negotiation. Pl. Ex. 4 Based upon the information Mr.
Menenberg provided, it is clear that there is great variation between the health insurance carriers and
the rates they pay for the same service. Tr. (1/15/08) at 149, 178 Moreover, as Dr. Sciara pointed
out, there are generally co-pays and deductibles charged to the insured person, over and above the
“approved” rate of the insurance carrier, and the out of pocket cost to insureds have been increasing.

Tr. (1/15/08) at 53

The health care providers who provide valuable assessments, monitoring and data collection
should receive a reasonable fee commensurate with the value of the services provided. Neither the
class members nor the healthcare providers upon whom the class members are dependent should be
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subject to the uncertainties and inadequacies in the payment plan Dupont proposes, particularly when
it is solely for Dupont’s financial benefit. Dupont caused the class members to require medical
monitoring. Dupont should pay the fair and reasonable rates for the services required by the medical
monitoring plan, consistent with the costs set forth in the cost report prepared by Dr. Werntz (P1. Ex.

2).

B. Plaintiffs have met their burden of demonstrating the number of class members eligible

for participation in the medical monitoring class.

Dr. Randall Jackson, a WVU professor and professional demographer, did an analysis of the
class area demographics. He determined the number of class members by age groupings. He also
estimated the number of class members who no longer live in the class area, but did not ascertain
how many people live outside the class area but remain in close proximity. Dr. Jackson also
calculated the mortality rates over time, based upon mortality data from the past. Pl. Ex. 5; Def. Ex.

3

Dr. Werntz offered his opinion that as many as 1/4 of the class may not participate in the
initial screening. P1. Ex. 2; Tr. (1/15/08) at 26 He further opined that others would leave the
program, for whatever reason, during each successive round of testing during each 2 year cycle.!!

Dr. Brookshire accepted the Werntz participation projections and applied them to the testing

HParticipants may decline to participate or discontinue to participate based upon a myriad
of reasons, including dislike of medical testing, “normal” test results in an earlier round, testing
fatigue, etc. Tr. (1/15/08) at 74
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protocols to eliminate any charges associated with the class members who either would not

participate at all or who would drop out at each successive stage of the testing. Tr. (1/15/08) at 74

Dr. Brookshire went several steps beyond the Werntz projections, though, to conservatively
calculate the cost of the program. He omitted all costs for any testing of anyone who stopped testing
at a particular point in the cycle, he deleted any claims for costs associated with class members who
go to treatment for any condition, and he also omitted any charges for the entire family if a parent
discontinued participation. Dr. Brookshire’s numbers substantially reduce the projected participation

rates that Dr. Werntz proposed. Tr. (1/15/08) at 103-105

Dupont takes issue with Plaintiffs’ position. Dupont, again through Mr. Menenberg, implies
that people who no longer live in the immediate class area will have low participation rates. He
further urges that a large deduction should be made from the total cost of the program because of
the allegation that living outside the class boundaries necessarily lowers participation. Def. Ex. 3;
Tr.(1/15/08) at 132-133 He also opines, without any scientific or sound medical support, that people
will not undergo CT scans. Def. Ex. 3 He criticizes the participation rates used by Dr. Werntz and
uses a single Colorado study with 50% participation rates to suggest that Dr. Werntz used an inflated
75% initial participation rate. Def. Ex. 3 Mr. Menenberg admitted that he did not know anything
about the demographics of the Colorado group, the ethnicity or otherwise. Tr. (1/15/08) at 167-168
He simply found a report of some limited testing of a group in Colorado on the internet and used that

as the basis to attack the numbers Dr. Werntz expressed. Tr. (1/15/08) at 133

Mr. Menenberg was questioned about a medical monitoring program with participation rates

much higher than those used by Dr. Werntz. The report addressed the status of a medical monitoring
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program 12 years into its operation, and the ATSDR representative testifying before congress said
the participation rates remained high at the 12® year, with participation ranging from 82-92%. Tr.

(1/15/08) at 170-172

Dr. Werntz testified that he was familiar with a number of programs in which participation
rates were greater than or consistent with his estimates, including reports in governmental
publications and presentations at national meetings. Tr. (1/15/08) at 27, 36-38 He also explained
that participation rates will depend in part on how the program is set up. Tr. (1/15/08) at 27 Based
upon his education, training, experience and research, Dr. Wemtz has a sufficient basis to opine as

to the reasonably expected participation rates for the proposed medical monitoring program.

C. The medical monitoring program will be funded by a “pay as vou go” approach

Plaintiffs seek to have the medical monitoring program fully funded at the outset. On the
other hand, Dupont urges a “pay as you go” approach to the funding of the medical monitoring
program. At the January 15, 2007, hearing, Mr. Gentle indicated that a “pay as you go” funding
mechamism is appropriate. He testified to this view that “we might do a pay-go approach as long as

it’s fully secured and it’s with a sound budget. (1/15/08 Tr. at 188-89.)

The Court believes the most appropriate and equitable approach is to have a “pay as you go”
approach to fund the medical monitoring program so that the medical monitoring remedy is funded
and paid for based on actual experience and costs incurred over time. Furthermore, the precise
mechanism by which any amounts are escrowed, how the escrow is replenished, how funds are
disbursed, and other similar matters should be evaulated by the Special Master, who should in turn

make a prompt recommendation to the Court.
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IT IS THEREFORE ORDERED AND ADJUDGED AS FOLLOWS:

1. The scope of the class medical monitoring program will be in accordance with the Werntz
medical monitoring plan, and it is adopted entirely. The program will be reviewed at regular

intervals, every 5 years.

2. The duration of the program is 40 years, commencing at the first round of medical

screening, and the Court will retain jurisdiction over the program for its duration..

3. The cost of the program is $129,625,819, and the program will be funded by a “pay as you

go” approach.

4. The funds will be deposited at a reputable institution(s), to be approved by the Court, with
disbursements subject to court approval. The Court may utilize a special master to provide
assistance in the various functions of overseeing the medical monitoring program and its fund.
Annual audits of the fund will be periodically performed as well, by an independent accounting firm,
to be appointed by the Court. Quarterly financial reports will be filed with the Court for the first four

years of the program and semi-annual financial reports will be filed with the Court thereafter.

5. Lastly, pursuant to W.Va. R. Civ. Rule 54(b), the Court directs the entry of this Order as to
the claims above upon an express determination that there is no just reason for delay and upon an

express direction for the entry of judgment.

DONE AND ORDERED at Clarksburg, Harrison County, West Virginia, this KRS~ day of

W nunc pro tunc November 16, 2007, the date of entry of the Amended Final
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Judgment Order in this matter, and the amounts awarded herein shall bear interest at the rate of nine

and three quarters per centum (9.75%) per annum from the date of entry of this Order until paid.

Itis ORDERED that the Clerk of this Court shall provide certified copies of this Order to the

following:

David B. Thomas J. Farrest Taylor

James S. Amold ‘ Cochran, Cherry, Givens, Smith, Lane &
Allen Guthrie McHugh & Thomas, PLLC Taylor, P.C.

P.O. Box 3394 163 W. Main Street

Charleston, WV 25333-3394 Dothan, AL 36301

. @?@/W

THOMAS A. BEDELL, JUDGE
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